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Between October 10, 2001 and February 4, 2002, nine putative class action

complaints were filed in Vanderburgh County by plaintiffs-appellants (Named Plaintiffs)

on behalf of individuals and/or married couples, as well as those similarly situated, who

had obtained loans secured by second mortgages on their Indiana homes.' All nine

complaints alleged similar violations of the Indiana Uniform Consumer Credit Code

(IUCCC), namely, that excessive (greater than 2%) origination fees were charged on their

second mortgage loans in violation of Ind. Code Ann. § 24-4.5-3-201(8) (West,

PREMISE through 2003 1st Regular Sess.). Each complaint identified the respective

lender (the Originator) that initially made the second mortgage loans to Named Plaintiffs,

but only some of the complaints named the Originator as a defendant. Additionally, the

complaints named over eighty entities as defendants (Non-Holder Defendants) who were

not alleged to have originated or held Named Plaintiffs' loans, but rather were alleged to

have purchased loans issued by the Originators to borrowers other than Named Plaintiffs.

No complaint identified the current holder of Named Plaintiffs' loans.

In May 2002, the trial court consolidated the nine putative actions for pretrial

purposes. All appearing defendants filed motions to dismiss alleging a variety of defects

in Named Plaintiffs' complaints. The trial court heard oral argument in September 2002,

and on November 11, 2002, entered a Dismissal Entry dismissing all nine putative

actions for various reasons:

The nine putative class actions were: (1) Alexander v. PSB Lending Corporation; (2) Davis v.
Century Financial Group, Inc.; (3) Hayes v. IMPAC Funding Corporation; (4) Hertwick v. Dollar
Mortgage Corporation; (5) Simms v. Independent Realty Capital Corporation; (6) Osterman v. Mortgage
Lenders Acceptance Corporation; (7) Warner v. Empire Funding Home Loan Owner Trust 1997-1; (8)
Drake v. Bann-Cor; and (9) Lytle v. Firstplus Home Loan Trust 1996-2,
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The defendants having filed their motions to dismiss, and the plaintiffs
having filed their responses thereto, and the Court having heard the
argument of counsel and being duly advised in the premises, now finds that
all motions to dismiss of all defendants should be granted, based where
applicable upon lack of personal jurisdiction, lack of standing, lack of
standing based on bankruptcy of the particular plaintiff, arbitration
agreement, and/or the "safe harbor provision" of L.C. [sic] 24-4.4-6-104 (2)
[sic].

Appellants' Appendix at 41. 2 The Dismissal Entry did not identify which Defendants

were dismissed for which reason.

On appeal, Named Plaintiffs contend that the trial court improperly granted the

Defendants' motions to dismiss. The following issues are dispositive of our review:

1)	Did the trial court correctly determine that Named Plaintiffs lacked
standing against the Non-Holder Defendants?

2)	Did the trial court correctly determine that Named Plaintiffs failed to state a
claim based on the "safe harbor" provision of the IUCCC?'

Affirmed in part, reversed in part, and remanded for further proceedings consistent

with this opinion.'

2 In addition to standing, personal jurisdiction, and the merits of the IUCCC claim, arbitration
agreements and bankruptcy were raised as unique defenses to the Davis, Hertwick, and Warner claims.
After filing of the Dismissal Entry, the Davis, Hertwick, and Warner plaintiffs voluntarily dismissed their
suits and, as such, these issues were not appealed. The remaining Named Plaintiffs have also dismissed
several of the entities from the appeal: Life Bank, F.S.B., Life Financial Home Loan Owner Trust 1997-3,
and Wilmington Trust Company. This appeal relates only to the claims asserted in the six remaining
putative actions - Alexander, Hayes, Simms, Drake, Osterman, and Lytle - against the sixty-six remaining
Defendants,

3 The trial court's Dismissal Entry did not dismiss any of the Defendants based on the merits of the
parties' substantive arguments regarding the IUCCC's origination fee provision; rather, the trial court
found that the safe harbor provision of the IUCCC was applicable and dismissed some unidentified
Defendants on that ground.
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We heard oral argument in this matter on November 3, 2003, in Indianapolis. We commend
counsel on the quality of their presentations, especially in light of the complicated procedural and factual
nature of the case. Also, we note that at oral argument, Defendants cited to a recent Seventh Circuit
decision, Purdue Research Found. v. Sanofa-Synthelabo, S,A., 338 F,3d 773 (7th Cir. 2003), decided after
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The facts are undisputed that Named Plaintiffs obtained loans secured by second

mortgages on their Indiana homes between April 1997 and August 2000. The loans

originated from six different lenders and ranged in amount from $17,000 to $35,000.

Only two Originators remain in this appeal, Bann-Cor Mortgage Corporation (Bann-Cor)

and Independent Realty Capital Corporation dlbla Independent Mortgage Company

(Independent Realty), Defendants in the Drake and Simms actions, respectively. No

direct connection was alleged between the remaining sixty-four Non-Holder Defendants

and Named Plaintiffs, rather, the Non-Holder Defendants are alleged holders of

promissory notes relating to loans made to Named Plaintiffs and the putative class

members. None of the complaints identifies the actual holders of Named Plaintiffs'

loans.

In their complaints, Named Plaintiffs assert that the Defendants had violated the

IUCCC, specifically, I.C. § 24-4.5-3-201(8), by charging more than a 2% origination fee

as permitted by the statute. Defendants contend that charging more than a 2% origination

fee is permissible so long as the total loan finance charge does not exceed 21% of the

principal value of the loan as permitted by I.C. § 24-4.5-3-201(1). Alternatively,

Defendants argue that the loan charges conformed with a written interpretation of the

statute by the Department of Financial Institutions (DFI), the agency charged with

administering and interpreting the IUCCC, and, thus, the IUCCC's "safe harbor"

briefing of the instant case was completed. Defendants' counsel cited Purdue in support of their personal
jurisdiction arguments. We note receipt of Appellants' Motion to File a Brief Response to Appellee's
[sic] Newly Cited Case filed November 11, 2003, and have reviewed the attached Appellant's [sic]
Submission in Response to Newly Cited Case. Since our ruling does not reach the personal jurisdiction
question, see infra p. 7, we do not address the question of Purdue's applicability to the facts of the instant
case.
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provision, I.C. § 24-4.5-6-104(2), shielded Defendants from liability. Additionally, all

Non-Holder Defendants moved to dismiss for lack of standing, and the IMPAC and Trust

Defendants, a subset of the Non-Holder Defendants, moved separately to dismiss Named

Plaintiffs' complaints for lack of personal jurisdiction.

Named Plaintiffs counter that they have established standing under Indiana law

against all Non-Holder Defendants, and, alternatively, that standing may be properly

determined on a classwide basis, via the juridical link doctrine, or through permissive

joinder under Trial Rule 20. Named Plaintiffs assert that Indiana courts have personal

jurisdiction over the IMPAC and Trust Defendants by virtue of these Defendants holding

second mortgages on real property located in Indiana.

After a hearing, the trial court granted motions to dismiss as to all Defendants, and

this appeal ensued. Named Plaintiffs argue that the trial court erroneously dismissed all

Defendants based on lack of standing, personal jurisdiction,' and an incorrect

interpretation of the IUCCC and its "safe harbor" provision.

Upon review of a trial court's dismissal for lack of standing, we apply a de novo

standard of review. Schulz v, State, 731 N.E.2d 1041 (Ind. Ct. App. 2000). The facts

alleged in the complaint must be taken as true and only where it appears that under no set

of facts could the plaintiff be granted relief is dismissal appropriate. City of New Haven

v. Allen County Bd. of Zoning Appeals, 694 N.E.2d 306 (Ind. Ct. App. 1998), trans.

5 Because our determination of the standing issue affirms the dismissal of the Non-Holder
Defendants, of which the IMPAC and Trust Defendants are a subset, we do not reach the issue of whether
the trial court's dismissal for lack of personal jurisdiction was proper.
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denied. Similarly, statutory interpretation is a question of law reserved for the court and

is reviewed de now. In re K.J.A. 790 N.E.2d 155 (Ind. Ct. App. 2003).

1.

Standing is a fundamental, threshold, constitutional issue that must be addressed

by this, or any, court to determine if it should exercise jurisdiction in the particular case

before it. The issue of standing focuses on whether the complaining party is the proper

one to invoke the court's power. Scott v. Randle, 736 N.E.2d 308 (Ind. Ct. App. 2000).

The standing requirement assures that litigation will be actively and vigorously contested,

as plaintiffs must demonstrate a personal stake in the litigation's outcome in addition to

showing that they have sustained, or are in immediate danger of sustaining, a direct injury

as a result of the defendant's conduct. Id. To establish standing, therefore, a plaintiff

must demonstrate a personal stake in the outcome of the lawsuit and that the injury is a

result of the defendant's conduct. Hibler v. Conseco, Inc., 744 N.E.2d 1012 (Ind. Ct.

App. 2001). If properly challenged, when a plaintiff fails to establish standing in the

pleadings, the court must dismiss the complaint. Schulz v. State, 731 N.E.2d 1041.

Moreover:

Although the Indiana constitution contains no "case or controversy"
requirement, the federal limits on justiciability are instructive, because the
standing requirement under both federal and state constitutional law fulfills
the same purpose: ensuring that the litigant is entitled to have the court
decide the merits of the dispute or of particular issues.

Id. at 1044. Under the federal test, to establish standing a plaintiff must allege a personal

injury that is fairly traceable to the defendant's allegedly unlawful conduct and is likely

to be redressed by the requested relief. Id. (citing Allen v. Wright, 468 U.S. 737 (1984)).
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Named Plaintiffs contend they have standing to maintain claims against all sixty-

six remaining Defendants - the two Originators, Bann-Cor and Independent Realty, and

the sixty-four Non-Holder Defendants, We agree that Ernest and Mary Drake and Dean

and Laura Simms have standing to assert claims against Bann-Cor and Independent

Realty, respectively, who are the Originators of their loans and named Defendants in their

complaints,' Since Bann-Cor and Independent Realty originated the second mortgage

loans and charged the alleged excessive origination fee directly from the Drakes and

Simms, respectively, a personal stake and potential injury caused by those Defendants is

clearly demonstrated, Defendants impliedly concede this point in their briefing, as their

standing arguments reference only the Non-Holder Defendants.' The standing issue,

therefore, relates only to the Non-Holder Defendants, i.e., the sixty-four defendants not

alleged in the complaints to hold or to have ever held any of Named Plaintiffs' second

mortgage loans.

Standing requires a concrete adversity between the parties, that is, that the

defendant caused plaintiffs injury and therefore the defendant is the proper party from

whom to seek redress. Named Plaintiffs' complaints do not allege that the sixty-four

Non-Holder Defendants are current or former holders of-the second mortgage loans at

issue, nor do Named Plaintiffs allege any relationship between themselves and the Non-

Holder Defendants, contractual or otherwise. Rather, the complaints merely contend that

6 Independent Realty filed a separate appellee brief adopting all the arguments raised in the Joint
Brief but asserting its own unique defense based on Dean and Laura Simms' loan documentation.
Independent Realty's brief, however, does not raise standing as a defense and the Joint Brief's standing
argument relates only to the Non-I-Iolder Defendants.
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Defendants explicitly conceded this point at oral argument.
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the Non-Holder Defendants hold promissory notes related to the mortgage loans made to

Named Plaintiffs and the putative class members. Named Plaintiffs, therefore, fail to

establish any personal stake in their lawsuits against the Non-Holder Defendants, and

cannot establish any injury or harm caused by the Non-Holder Defendants. Even

assuming Named Plaintiffs were correct, i.e., that the loan origination fees were

excessive, it would be impossible for Named Plaintiffs to recover from the Non-Holder

Defendants who have no alleged connection to them or their loans. In short, the Non-

Holder Defendants are not proper defendants. As to Named Plaintiffs, dismissal of the

Non-Holder Defendants on the basis of standing was proper.'

Attempting to overcome this fatal defect in their complaints, Named Plaintiffs

assert that standing may be properly determined: (1) on a classwide basis; (2) via the so-

called juridical link doctrine, or (3) through permissive joinder under T.R. 20. 9 We

address each argument in turn, but find none persuasive.

8 Interestingly, while Named Plaintiffs' complaints fail to identify the actual holders of their notes,
Appellants' Appendix. includes "Summary of Class Representative Loans," a narrative detailing current
and former holders of the notes, as well as assignment documents. See Appellants' Appendix at 371-78.
Such after-the-fact identification of the former or current holders of the notes was improper, not presented
to the trial court, and will not be considered on appeal. We also note that Named Plaintiffs had the ability
to amend their complaints post-dismissal to include this information but instead chose to pursue this
appeal. See Ind. Trial Rule 12(B).

9 In their Joint Reply, the Non-l-folder Defendants also raise and rebut an argument raised by
Named Plaintiffs to the trial court that standing exists through application of the Home Ownership and
Equity Protection Act (HOEPA), 15 U.S.C. § 1641(d) (West 2003), an amendment to the Truth in
Lending Act. Named Plaintiffs address this argument in their Reply Brief. HOEPA eliminates the
holder-in-due-course defense for assignees of certain mortgages when the assignee holds the loans,
Named Plaintiffs' complaints, however, do not assert a violation of HOEPA nor do the Non-Holder
Defendants ever assert a defense based on HOEPA. Additionally, the express terms of HOEPA make it
only applicable to holders or assignees of mortgages: "Any person who purchases or is otherwise
assigned a mortgage referred to in section 1602(aa) of this title shall be subject to all claims and defenses
with respect to that mortgage that the consumer could assert against the creditor of the mortgage.... " 15
U.S.C. § 1641(d)(1). As discussed previously, Named Plaintiffs' complaints do not assert that any of the
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First, Named Plaintiffs contend that standing may be determined on a classwide

basis so long as the requirements of Fed. R. Civ. Pro. 23 are met. That is, if a class is

certified, Named Plaintiffs will acquire standing by virtue of the Non-Holder Defendants

holding notes of now-absent class members. In support of this contention, Named

Plaintiffs rely on Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), in particular, the

following quote: "But the class certification issues are, as they were in Amchem,

`logically antecedent' to Article III concerns, and themselves pertain to the statutory

standing which may properly be treated before Article III standing." Id. at 831 (citations

omitted). We find Ortiz, and the standing issue it addressed, inapposite.

Ortiz involved a global settlement of an asbestos class action under Fed. R. Civ.

Pro. 23. The settlement class consisted of persons with potential claims for personal

injuries not yet manifested at the time of settlement. The issue presented, therefore, was

if a case or controversy existed without an injury in fact.'° Without resolving the standing

issue, the Court held that the trial court's certification of the class on a limited fund

rationale was improper and rejected the settlement. Recognizing the unique situation

presented, the Court prefaced the above-quoted passage with: "Ordinarily, of course, this

or any other Article III court must be sure of its own jurisdiction before getting to the

merits." Ortiz v. Fibreboard Corp., 527 U.S. at 831. Therefore, in the narrow factual

Non-I-Iolder Defendants ever held or were assigned any of the second mortgages at issue. Therefore, this
tangential argument does not save Named Plaintiffs' claims against the Non-Holder Defendants,

This unique factual situation of Ortiz was also present in Archer Products, Inc. v. Windsor, 521
U.S. 591 (1997), the case cited by the Ortiz court in the passage relied upon by Named Plaintiffs.
Amchern also dealt with a global settlement of asbestos claims that had not yet manifested into injuries in
fact.

11



context of a global settlement of unrealized asbestos claims, the Ortiz Court commented

that class certification could be considered before standing.

The facts of the instant case are readily distinguishable. Unlike the putative

plaintiffs in Ortiz, if Named Plaintiffs have an injury at all, that injury has already

occurred and a concrete claim exists. The specific issue presented here, therefore, is if

the Non-Holder Defendants are the proper parties to redress Named Plaintiffs' alleged

harm. In that regard, we find the Seventh Circuit's opinion in Jackson v. Resolution GGF

Oy, 136 F.3d 1130 (7th Cir. 1998), more helpful and on point. In Jackson, a group of

borrowers filed a complaint on behalf of a putative class alleging that lenders had charged

points in excess of those permitted by Illinois law. In affirming the dismissal of a non-

holder defendant, the Seventh Circuit held:

[T]here is a question what Norwest Financial Illinois, Inc., one of the
defendants, is doing in any court. Norwest has bought some of Harbor's
paper but does not hold the notes signed by any of the plaintiffs, and it
asked the court to dismiss it from the case on the ground that none of the
plaintiffs had standing to pursue a claim against it. The district judge did
not act on this motion. Like any other jurisdictional issue, this subject
should have received priority consideration. Norwest's position is
impeccable. Some other borrowers may have claims against it, but none of
these plaintiffs does and as the case was not certified as a class action, the
only claims before the court are those of the plaintiffs personally. We need
not decide whether Norwest would have been a proper defendant had a
class been certified even though none of the representative plaintiffs held a
legal claim against it. There is no case or controversy between Norwest
and any of Named plaintiffs so Norwest must be dismissed as a party.

Jackson v. 136 F.3d at 1132. The holding in Jackson is more persuasive - and applicable

- than Named Plaintiffs' citation to the out-of-context sentence from Ortiz. Standing, as

a threshold, jurisdictional issue, must be given priority consideration. Additionally,
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simply framing a lawsuit as a class action does not remove Named Plaintiffs' burden to

demonstrate standing: "[E]ven named plaintiffs who represent a class `must allege and

show that they personally have been injured, not that injury has been suffered by other

unidentified members of the class to which they belong and purport to represent,'

Simon v. E. Kentucky Welfare Rights Org., 426 U.S. 26, 40 n. 20 (quoting Warth v.

Seldin, 422 U.S. 490, 518 (1975)).

More importantly, it must be noted that in the case before us the "Class" has not

been certified. The complaints are merely "proposed" class actions. We therefore reject

Named Plaintiffs' argument that standing may be properly determined on a classwide

basis against the Non-Holder Defendants.

Next, Named Plaintiffs ask this court to adopt the so-called juridical link doctrine

to establish standing against the Non-Holder Defendants. The juridical link doctrine has

never been cited to or approved by any published Indiana state court opinion. The

doctrine, however, has been addressed in other jurisdictions, including the Northern

District of Indiana and the Seventh Circuit, and Named Plaintiffs urge application of the

doctrine to the instant case. Responding to Named Plaintiffs' argument requires a brief

discussion and understanding of the juridical link doctrine and its application.

The juridical link doctrine is a judicial construct which developed largely from a

Ninth Circuit decision, La Mar v. H&B Novelty & Loan Co., 489 F.2d 461 (9th Cir.

1973). As succinctly explained by the Seventh Circuit:

La Mar held that a plaintiff without a cause of action against a specific
defendant cannot `fairly and adequately protect the interests of those who
do have such causes of action for purposes of Rule 23(a).
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Nevertheless...the court went on to hold that if the plaintiffs as a group -
named and unnamed -- have suffered an identical injury at the hands of
several parties related by way of a conspiracy or concerted scheme, or
otherwise `juridically related in a manner that suggests a single resolution
of the dispute would be expeditious,' the claim could go forward.

Payton v. County of Kane, 308 F.3d 673, 678-79 (7th Cir. 2001). Post-La Mar caselaw

has applied the juridical link doctrine in limited factual circumstances, namely, where "all

the defendants took part in a similar scheme that was sustained either by a contract or

conspiracy, or was mandated by a uniform state rule." Id. at 679.

For example, in Moore v. Comfed Sav. Bank, 908 F.2d 834 (11th Cir. 1990), the

Eleventh Circuit noted that juridical links were most often found when a contractual

obligation existed among all defendants or a state or local statute required common action

by the defendants. Id." Similarly, in Payton v. County of Kane, the Seventh Circuit

applied the juridical link doctrine to a putative class action where arrestees brought an

action against county sheriffs in nineteen different Illinois counties challenging bail bond

fees collected pursuant to a state statute. 308 F.3d 673. The Seventh Circuit applied the

doctrine, noting "given that the bail bond fee is imposed pursuant to a state statute, and

that the county sheriffs are for this purpose an arm of the state... it is reasonable for the

putative plaintiff class to try to hold all the counties accountable within one suit." Payton

v. Kane, 308 F.2d at 680. See also Hopson v. Schilling, 418 F. Supp. 1223 (N.D. Ind.

" Named Plaintiffs assert that Moore v. Comfed Savings Bank is identical to their case. We disagree.
Moore never expressly resolved the standing issue presented in the instant case. Rather, Moore addressed
whether the defendants were properly joined pursuant to Fed. Rule Civ. Pro. 20(a). Thus, Moore does not
support Named Plaintiffs' position that defendants are juridically linked when Named Plaintiffs' loans are
originated by a common lender and then assigned to an unrelated defendant. Further, as distinguished by
Christiansen. v. Beneficial Nat'l Bank, 972 F. Supp. 681, 683 n. 2 (S.D. Ga. 1997): "[Tjhe Court in
Moore never addressed the issue of standing because the holding was based on the application of a
procedural rule, which is distinct from a grant of jurisdiction and which cannot be used to expand the
jurisdiction of the federal courts."
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1976) (finding a juridical link among defendants who were all government actors

(township trustees) acting in accordance with state statutes); Mudd v. Busse, 68 F.R.D.

522, 527-28 (N.D. Ind. 1975) (construing Le Mar and finding that "`juridical links'

would most often be found in instances where all members of a defendant class are

officials of a single state and are charged with enforcing or uniformly acting in

accordance with a state statute, or common rule or practice of state-wide application,

which is alleged to be unconstitutional").

Here, Named Plaintiffs do not allege any of the factual circumstances that would

warrant application of the juridical link doctrine. No contractual relationship, concerted

conduct, or conspiracy between the Non-Holder Defendants is contended. In fact, the

Non-Holder Defendants are largely competitors for the same business, thus undercutting

any argument that they did, or would, act in concert with one another. 12 Named Plaintiffs

also fail to allege any state of local statute requiring common action by the Non-Holder

Defendants, nor are the Non-Holder Defendants alleged to be government actors. Thus,

Named Plaintiffs fail to establish the narrow factual circumstances in which the juridical

link exception has been found applicable. Moreover, we find persuasive a recent

Supreme Court of Alabama decision, Funliner of Alabama, L.L.C. v. Pickard, 2003 WL

21205391 (Ala. May 23, 2003). The Funliner court rejected the trial court's certification

of a defendant class based on the juridical link doctrine finding substantial due process

concerns raised by the fact that each named plaintiff did not have a cause of action

against each member of the defendant class:
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The fact that some of Named Plaintiffs' loans may have been processed by the Non-Holder
Defendants in an identical fashion to achieve maximum returns does not alter this fact.
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[T]he trial court attempted to rely upon the fact that each plaintiff and each
defendant interacted in essentially the same manner and, therefore, the
claims of the plaintiff class could relate to the defendant class as a
whole...the defendants sought to be named as a class in this action are not
state officials charged with enforcing, or acting uniformly in accordance
with, a state statute. They are simply business entities and individuals
located throughout this state that have engaged in the business of operating
or leasing video-gaining machines. The fact that the defendants engage in
similar or related business is insufficient to overcome the due-process
concerns raised by plaintiffs' attempt to certify a defendant class.

Funliner v. Pickard, 2003 WL 21205391, at * 17.

Based on the foregoing, we hold that the juridical link doctrine is inapplicable to

the instant case and cannot cure the fatal defect in Named Plaintiffs' claims against the

Non-Holder Defendants. To hold otherwise would expand the juridical link doctrine

beyond the properly narrow context in which it has been applied and create the danger of

misapplication by litigants attempting to circumvent the threshold requirement of

standing.

Finally, Named Plaintiffs assert that applicability of the juridical link doctrine is

similar to the analysis of permissive joinder under T.R. 20. Named Plaintiffs contend

that the Non-Holder Defendants are proper defendants since Named Plaintiffs' claims, as

well as those of the currently unknown class members, arise out of the same transaction,

occurrence, or series of transactions and give rise to the same questions of law and fact.

Ostensibly, Named Plaintiffs argue that T.R. 20 joinder may properly substitute for

standing. We disagree. Permissive joinder is a procedural device, the nature of which

"is to allow parties to be joined as defendants if the plaintiff has a cause of action against

them. Thus, defendants may join as co-defendants only those parties which the plaintiff

16



could have originally named as defendants under this rule, but for some reason chose not

to." City of Elkhart v. Middleton, 265 Ind. 514, 520, 356 N.E.2d 207, 212 (Ind. 1976).

As discussed previously, the Named Plaintiffs lack standing, and a cause of action,

against the Non-Holder Defendants. A procedural trial rule cannot trump this

fundamental, threshold, and constitutional requirement.

In conclusion, as a matter of law, Named Plaintiffs have failed to meet their

burden of demonstrating standing to assert claims against the sixty-four Non-Holder

Defendants. The trial court's dismissal of the Non-Holder Defendants based on lack of

standing was proper.

17



2.

Named Plaintiffs also challenge the trial court's determination that the "safe

harbor" provision of the IUCCC warranted granting some of the Defendants' motions to

dismiss. Since Named Plaintiffs lack standing to assert IUCCC claims against the sixty-

four Non-Holder Defendants and were properly dismissed by the trial court, only two

defendants remain for our review: Bann-Cor (in Drake) and Independent Realty (in

Simms). As previously noted, the Drake and Simms Plaintiffs have standing to assert

claims against Bann-Car and Independent Realty. Further, personal jurisdiction was not

raised as a defense by either Independent Realty or Bann-Cor, and bankruptcy and

arbitration agreements are not defenses to either of these Originators. Thus, we must

determine if the "safe harbor" provision of the IUCCC provided a proper ground for

dismissal of Bann-Car and/or Independent Realty."

First, while both parties assert that the trial court's ruling addressed the merits of

their respective arguments regarding excessive origination fees under the IUCCC, the

Dismissal Entry only addressed the application of the "safe harbor" provision.

Appellants' Appendix at 41. The Dismissal Entry did not resolve the underlying merits of

any of Named Plaintiffs' claims, including those of the Drakes and the Simms, under the

origination fee provision of the IUCCC.

The April 10, 2002 letter from the DFI responded to an April 4, 2002 inquiry

from Defendants' counsel, The letter offered explanations of various portions of the

13 Independent Realty asserted a unique defense based on the Simms' loan documentation. We do
not reach the issues presented in Independent Realty's brief, as we find that its motion to dismiss was
erroneously granted and remand the matter to the trial court for proceedings consistent with this opinion.
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IUCCC, including: (1) I.C. § 24-4.5-3-202, charges that may be imposed on a consumer

loan in addition to the loan finance charge, (2) I.C. § 24-4.5-3-201, maximum rates of a

loan finance charge that can be contracted for on consumer loans; (3) I.C. § 24-4.5-3-

201(8), loan origination fees; and (4) I.C. § 24-4.5-3-209(2), prepaid finance charges.

The letter further stated: "The maximum loan finance charge under I.C. 24-4.5-3-201 can

include other `points' or `origination fee' [sic] as long as the total of all loan finance

charges except for the contracted for loan origination fee allowed under I.C. 24-4.5-3-

201(8) do not exceed the maximum twenty-one percent (21%) maximum rate."

Appellants' Appendix at 313-14. Bann-Car and Independent Realty claim this language

and letter relieve them of any potential liability based on the "safe harbor" provision of

the IUCCC.

Interpretation of the "safe harbor" provision of the IUCCC is a matter of first

impression for this court. Interpretation of a statute is purely a question of law and we,

therefore, review the trial court's decision de novo. In re K.J.A., 790 N.E.2d 155. The

primary goal in interpreting the meaning of a statute is to determine and effectuate

legislative intent. Herron v. State, 729 N.E.2d 1008 (Ind. Ct. App. 2000). To determine

legislative intent, we look to the plain language of the statute and attribute the common,

ordinary meaning to terms found in everyday speech. Id.

The "safe harbor" provision of the IUCCC, entitled "Powers of department;

reliance on rules," states, in relevant part:

No liability is imposed under this article for an act done or omitted in
conformity with a rule, written notice, written opinion, written
interpretation, or written directive of the department notwithstanding that

19



after the act or omission the rule, written notice, written opinion, written
interpretation, or written directive may be amended or repealed, or be
determined by judicial or other authority to be invalid for any reason.

Ind. Code Ann. § 24-4.5-6-104(2) (West, PREMISE through 2003 1st Regular Sess.).

Looking to the plain language of the statute it is clear that the legislature intended to

protect persons or entities from liability that rely upon and act in conformity with a DFI

written interpretation of the IUCCC. Common sense dictates that a written interpretation

cannot be relied upon if it is not yet in existence. It is undisputed that the DFI written

interpretation upon which the Defendants rely was written April 10, 2002 - after the

instant suits were instigated." Defendants essentially argue that the timing of the DFI

letter is of no consequence since their lending practices were allegedly in conformity with

the letter's IUCCC interpretation,' We disagree. As noted, a plain reading of the statute

informs that the legislature intended to protect those who previously relied, potentially to

their detriment, on a DFI interpretation of the IUCCC. The heading of the statute,

"reliance on rules," and its use of the past tense, "an act done or omitted in conformity

with" supports this reading. I.C. § 24-4.5-6-104 (emphasis supplied).

Here, neither Bann-Cor nor Independent Realty could have relied upon or acted in

conformity with a letter written in 2002 for loans made in 1997 and 2000. Therefore, as a

matter of law, the "safe harbor" provision of the IUCCC is inapplicable. Since the "safe

harbor" provision is inapplicable to Bann-Cor and Independent Realty, and neither

14

	

At oral argument, Defendants' counsel also stated that the DM letter was in response to a letter
from counsel's office regarding the instant litigation.
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We do not determine if the April 10, 2002, letter qualified as a written interpretation as
contemplated by the statute, or if the letter ' s substantive conclusions regarding the IUCCC were accurate.
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standing nor personal jurisdiction were raised as defenses, the trial court erroneously

dismissed the Simms and Drake suits. We therefore reverse the grant of Independent

Realty and Bann-Cor's motions to dismiss and remand to the trial court for matters

consistent with these proceedings,

Judgment affirmed in part, reversed in part, and remanded.

RILEY, J,, and SULLIVAN, J., concur.
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